
IIIIIrgioal value Qfcarrillge (If the other network Ttwre i~ ab~lulelynil ~ed tor the IW<l networlu

10 be perfect S\IbStituleo; in order for cornbmw own<:nhip tIl have a significant effecl on

programming fees.

3. DIFFERENT TYPES OF PROGRAMMING

Drs. J~mel and Kalz pb.erv" thai [pca] brolld~til ~IBtjpn~ (;jilt)' progmmming lhnl, in at

ka91 ~(lme rrgp~l!I. is cJeaTly quite diff=llhan the pro~amming C.llnied by RSN.!4 They

all;<) Dole lhal the Commi5sion ,t.r;eJ[ho' observed exIItlly thI: same thing." They a«en thai the

facl thai 1hE"Se two diff""",l types ofII_OW nmy diff<:n:nl typ.." of plObfamn,;ng .honld be

V;"Il.'ed 115 evid""ce Ihol thE"Se two types of lI_prh are 1101 partial snbsriru",. for Doe llllolher.

While I agree Ihol local hrol'deMI 9Liltiolllllllld RSN. (;jilT)' dilferall types ofprogramming,

I compll"kly rrjecl the a..erhplll!la1 lhi. !'(Imeho:>w implks thai thelle two type. ofnetwork!C~l

be p.l11ial !JIbsl,tul1:. £0, olle 3nDthI:.. T" the ",,11:111 Ihot subs!ituLilbility b_een netwom is

cauoed !iUT1ply by the fae! that s"bscribe:n valu~ JDCrea5eS JII v"'-;ely at a docrnB,i"g ml~, il l~

pe.rf~ctly p""ibk "'ld rra.o;>nable that two ~'ery diffm'ut typu "f ue1w(>rn c(>uld be par1lnJ

substitute. tor one another in th~ oe11!le that the ~·.lue of adding. Clue of the twe netwerks decrea3e8

condilional on the other netw(>rk already bein~ carried

Con!lider the munerieal eL1IIIpl~ I de.eribed in the 1""">oU' .~clion where th~ marginal

value ofcarrying the first network 10 $1.00 and th~ llJllJgi".1\ valu~ of canying Ihe 8eCOnd network

i. $.50. II i. perfectly rea,olleble I" inl"'l'll"1 this e~""'ple .s c"rre>;p"nding 10 the case where the

two network. can)' differenl types ofprog.n.mming Suppose. for ~1H)Ilple thai one of Ihe

l'See Israel Katz Report II al para III.

IISee Israel Katz Report II at p8I1l. 104.
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networb i~ a mo~'ie network and One is a ~JXlrts network. Suppo!le all sub.crib<:n ~re identical

and like 10 walch .ome "1"'11. and ><Ime mov,e.. Il is perfectly reas<Jn.able ""d plau.ibl" to

hypothesize that subscriber.; would be willing IQ poy an ....Im dollar to .dd eill..". a movie or sport.<

chomlel bul, Ollee one l>f lhe two;> had b~n added and Ihey hod mon: vllriety to choolle from, thai

they would ouly be willi.c[l to p6~' fin addilioll.91 S.~O to add !he lleC(lod Oe!WOriL

4. PERFECT SUBSTITUTES

In nddilion 10 DoliD[llllallhe CommiMion ha~ ONe",ed UUlllOC<l1 broadco.l.Ullions carry

different lypes ofproiZJ1lllll11in[l1han RSNs, DJ"!. hrnel and ](a1Z also <jll<lte !~ Commission as

having DOled thaI Ibe "unique nalure" of reg;",,,,1 "pl>l'l.< pfl>gramming mean. thai Ihere are "no

odequat<e subslilule.'· r", Ih;. type Drpfl>gromming.'" As 1uUdellll1md Ihe 81gum.:nt ofDrs. Isroel

and Katz, [hey wo;>nld like us 10 conclude that the Commission'. 51atemenl Ihol there 81e '110

adequate ~nb~iMes" for RSNs should be inlerpreled lIS meaning that lhe Commi~sion is staling

Ilwl lo.:n.l broOOCll!i1 sllliioll!i and RSNs cannot be partin! subslitules for one anolher in the seJ\l;e

nece..ary fur rombined ownef'hip 10 resnll in increased prngram fees. r ro'mplelEly disagree

wilh lhis inlerpreulion. The slraightforward inte'l'relalion of lhe Comn,is.ion's ~latemelLl i. that

il i. ob<erving that Ihere are no perfecl substitutes or even near-perfect <nb.titules for RSNs I

h"ve already explailled why my lheory ofilalIll does NOT require network. to be perfecl

.ub,;\itutes in order for combined owner;;hip to result in increased program fees. It is sufficienl

that Ihe networks be partin! subslitule;; in order fur my lheory 10 apply.

S. DEMOGRAl'HIC DIFFERENCES IN VIEWERS

:"s"" !>rae! KLItz &port!I at para. 1M ciling the DirecTV-News Corp. Order al para. 59·60.
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DI1l. liiI"ael !Iud Klitz report tIwllhere are ~otne demogmphic differences between viewerli

of local brnadCll5t .lations and viewer.>. In particular they lIote that RSNs lend to altmct an

audience that is somewhat more male and younger than the audience for local brooocll!il sllltiollS.

They 889m that these dilferences imply thet the two types ofnetworb cannot be pllrtialaubstilutes

for one mother. Once again, it i. nol clear why lhe facl that two networb have somewhat

different demogrophic profiles would necessarily imply lhal they cannot be partial sub.litutes fur

one lllIother. Filllt, even if lhe demogmphiCil of the networks are 001 identical, it lllay well.lill be

lhe CllSe that a large mujority ofindividual~ walch both types ofnetworks. So long ll!i most

individnals watch both types ,,[networks, it would be possible for moal individuals to view tim

network/; as partial rnbslitul"". Furthermore, many households consisl of multiple individuals

with dilferenl demogmphic characteristics. Therefore even ifnol all individuals in a household

wateh both typell of networks, il may well be thaI nmuch larger percenlllge ofhouseholds walch

both types ofnetworks. Therefore houaeholda mny view two networks as being portial subslitutes

even ifindividnab within the hon.ehold do not. Ofcon"e, it is the entire household that mUSI

mllke lhe decision ofwhat MVPD l(l sub!icribe to.

s. CONCENTRATION RATIOS

On;. Israel and Katz define the concenlnltion ratio fora programma-to be !he share oftolal

viewing holll'li thaI households devote to alllletworks produced by the programmer. They

calculate concenlnltion rat.io. for NBCU and Comeast. prior to the transaclion and the

coucenlratiOlllatio for the joint. venture a:fber the trnnsaction and note thaI all of these concenlnllion

I1ltios are relatively low compared to the level. of cOllceulnltion latio~ that antilra~t IILlthoritie~
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woJuld lIlIdilionally view 3S crealmg marlr.:et power, As I undernl>md !heir Il1gumcnl, they suggest

lllft! lhis provide~ evidence that ne;lllu NBCU. COm"""I, nor the joint venlu!'" have market power

Ov~t any progmmming and lhat no horizontal theory ofharm C<,Iuld th=fore be true. Thi.

completely ignores the Commi:isioll'S own delenninalion thai cllc"Jaling concCTllI1l1.ion ratios in

!hi!! mann", IS llot the COrT\'Cl WBy 10 assess !he e;l[lellL ofmotllel pC''''''' in programmi.ng markel!!.

In particular, C""l1oi..ion has repeatedly concluded lhal RSNs and local broadcast nelwprkl both

creale .ignifiC"lll amount'! ofmmcd power, 37

6. EMPIRICALAN'ALVSIS

In my initial report I described some empirical evid""'"" thai mgg""ls lilal joint ownership

or coulT,,1 cfmuUiple Big 4 local brooocasl slllhon& ill the same DMA ""iultl in bigb\'r

rel,all~,"jggjOl\consent fee.. While this docs nol provide !lIly direct evideo,." 011 the ISSlle of

whether combined owm:rsllip "f lID RSN nnd local broad""st ~tationwill resuh in incr1:ased

progrnmming fees, it d"e~ provide evidence on !he ,mnewhat more general p"int that con,bined

control of tllulliple must have net"'olh c.m rellult in higher programming ree.. However, I

certainly agree thaI !he mo.t direcl evidence On Iny rn.:ary of horizontal hann as it applie6 W rn.:

combinelioD ofNBC 0&0-' aud C"mCltBt RSN. would be e\~denceoJn whether combined

"wnenhip ofan RSN and local broadcast 'lation =ults in iDcreMod programming rees, holdiug

J7 For example, in ito evnJwuion "fthe DirecTV-News C"rp. Inm~actioll, the Commission
concluded rn.:t "New. Corp. cllrrelltly posse"e5 significant market power ill the DMAs in wllich it
has the ability W negOliale I'elnllEmissi"n con8ent agreen'ents on behalf of I"cal broa<ka"
stations" and jll~l ified Ib.i. conclu!ion in part by ob.e.... ing !hat "carriage ofloxal teleYi6ioD
broalkJ3t slat ions is critical to MVPDofferlngs." (.5<'''' DirecTV_New.· Corp. Order at para.
20 1-202). \l similarly cOllcluded tllat "New. Corp. cllrrelltly possesses significant Inark." power
wilb. re!IP"Ct to its RSN. within eacll of their !lpeCitk geograpliic regi"ns" (See AdelpllilJ-7'i"'e
Wurner-Ca",ca.•1 Order at paru. 147) ba3ed on simil", ob'e....atiOIiS.
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all other lacwn; cOll~tanL In my initial rrport l sUIted thaI Ill) such evidence wos .."mlnhle and thai

the evidence I presenled OIL the efreel ofcombined DWDe.t'!hip Of control ()f multiple Bi@ 4 local

broad<::ast slaliollS in [he same DMA w83lherefure the ben available evidence.

There is, ofooun;e, some data lhal is potenlially available on the issue ofllow combined

ownenhip of an RSN and local broadcanler in the same region affect!; progrmnllling fees. This is

because News Corp. owns a large oumberofFox local brOlllicasl sm.liol\B and RSN. and has

purclw:ied lllId ~old various FOl< local broadcast slli.lions aud RSNs over the losl decade. Consider

any particular RSN. IfN"",. Corp. owns the RSN and aL", OWI~' a Fox local broadcast .Lation

thai <;>pe,oll:' in allewl part .. fthe region nerved by the RSN, I will Bay llUIl the RSN is under

"combined <;>"'nel5rup." If Fo]{ does !Wt own the RSN or if Fox does own the RSN but does not

<;>WI\ a FCI;>; ]o:>cal broadca.ll SLalinll thnt ov~rlap~ with the RSN, I will5ll.Y that the RSN i~ lIotulIder

oombined ownef'll.hip. When Ne"'. Corp purchases or .ell. an RSN, it is po.~ible lbat the

lrllll:llld;on will afT""l the combine<! oWJl(:r"hip ~tatu~ of the RSN. Similarly ifNews Corp.

purchase., or ~ells a Fox local broadcast slalion, it is po~~ibl~ thnt th~ tr"llrri8ction "'ill afT""t the

combined ownership .laws ofRSN!l owned byNe"'. Cory. L"at opel"llb: ill the DMA served by~

FOlllocal broadcast station. Therefore, ifone were able 10 idenlify Iransactiou. thnt chang~d th~

combined ownen;hip ~tlItu.. ofparticular RSNa and gath~r fee dow for each RSN for a period both

before and after the tIllllSllCtion, il would in principle be pos.ibl~ 1[> Ol1=pl 10 determine Iww the

tIllllSllCli[>n affected progrnrnming fees. Drs. Isrnel and Katz rondnct a study ef lhi!l !len.

Te th~ besl [>fmy knewledge, at the time that I wrob: mv initial repen, 110 [>ne had

allempwd to c[>nduclsnchan exercise, and for good reason. Becauoe eflimit,:lIi[>Jl.'! in the amount

and type [>f data available and the inherenl impossibility ofCOlltroJlUI,g for other factors thaI might
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affect RSN [eeb, it would be impossible or at least verydiflicult IQ dmw =)' mearungful <,lr lQoeful

conclw.ion~ from such a srudy_ The two main, related problems Me that. (1) there .. (luly e

handful ofsuch evenls; and, (2) RSN fees can be d=n8tkally a[f"""led by a variety Qf event. that

are difficult to control for. In particular, chllDg... in ""!rich oport. leam. Me eamed by a plll1;cu)ar

RSN CIIIl dramatically change the attracti ven.,.,. Q r an RSN IQ .ub5cnbers overnight. A

compounding racl<.rr in thi. particular type of lltudy i. LlIlit LUany of tlte event! involve 0 change in

ownership oflhe RSN i18elf. When \be ownership of un RSN chunge3, it is re:lsoMble to e~pe<;l

th!!llhnt' m~y be lillie change~ in \he f«g charg.ed by the RSN, simply beClluse the neW

management has 8 dilTerenll>'pe ohtrnlegy or IDollIIIg..m<:DLslyle [Of beam... changes rn o,,"lI=hip

are 83S0Ciated with change9 in \he lellIIlg =ned by the RSN COr chan~eg in eLber impr>r1Iml faclD....

thai might affect fees. Thllll, a clw1~e in o...1Ie....bip pf an RSN i. inhl:rentJy IlII ~"eJ1t thai ,...~

would "l<pect \0 have pOlentially large alld wlpr~djctabk t1fu<:b (Ill the RSN'~ pricing quiLe

independent of any iBaue aaaociated with combined owneJ8h.ip. If then' ,,"'en' n very lar~enurnt>llr

of ilUch events, perhapa we could hope thal these diflicul1-to-conlTol-for .ariable9 wo:>uld avem~

ouL However, when there is only a handful ofsnch event. tIl begin with, IU1d there are inh~renlly

so mllIlY other factors that could aITccl RSN me. that are likely tIl be chllllging al th~ wn~ hme. B.l1

empirical aualysis that simply iguores all of Ihese iaslIell would nol be able to provide lilly ugeful

information aboul the effect of combined ownelllhip On RSN feea.

To be more specific abOUI the flaws with the empiricalllllalysis undenakcn by Dill. I5r1lel

B.lld Kntz, it will be necesaory for me to de8Cl'ibe the data they conaider in somewhat more deillii.

Drs. brae! and Katz have aJUUIlll fee data On nll RSNs for the period 1999-2009. Define a

"transaction" to be an RSNlyear pair where the combined ownernhip allllus ofthe RSN changed in
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the given year. As r W1derslOIld !heir prorwure, DJ"5I_ broelllUd Katz mad<: !he judgmenlthal

having One year ofdata on each ~ide of Ihe In"ll'aclion ,"'as suffIGient co aUilW !hem to investigate

for the pre.eoee or ab,ence ofprieillg eJfeo;:lb. Therefore, as 1 Wlderntarld !heir procedure, Drs.

lamel and Kalz considered alllJansacllOJl8 in the Yeanl2000_200&.ll Ba~ed on my interpreLlltion

ofTable V.5 ill Israd Katz Reporl IJ. il nppoUln thaI Dffi, l!:l1lel and Kalz were able 10 identify

eleven tmn..actioJll' 10 invesligate. lliel all of lhese trlmsaction!l below in Table III.I and describe

!he nature of each l:nIma"tion.

lSThi.<l guarantees that !here will be at Jeast ilne year ofdaL3l>efol'l: liIe evehl and a\ leMC one yeM ilf
daL3 afton lhe evenL



TABLE Ill.I
A UST OF ALL TRANSACTIONS CONSIDERED BY DlL."i. ISRAEL AND KATZ IN

TUEIR EMPIRICAL ANALYSIS OF THE EFFECT OF COMBINED OWNERSHIP ON
PROGRAM FEES

RSN* DATE

FSRM 2008
FSM 2008
FSU 2008
FSM 200.8
FSW 2008
FSO 2008
SS 2006
FSF 2005
FSO 2005
FSW 2001
FSN 2001

DESCRIPTION OF THE lRANSACTION**

News Corp. sold a Fox slalion in Ille RSN's region
News Corp. sold a Fox stalion in the RSN's region
News Corp. sold a Fox 0&0 in the RSN's region
News Corp. sold a Fox 0&0 in the RSN's region
News Corp. sold a Fox 0&0 in the RSN's region
News Corp. sold a Fox 0&0 in lhe RSN's region
News Corp. purchased me RSN; a Fox 0&0
News Corp. purchased lhe RSN and already owned a Fox sllltion
News Corp. purchased lhe RSN and already owned a Fox station
News Corp. purehased lhe RSN and already owned a Fox station
News Corp. purchased the RSN and already o""""d a Fox station

•

••

The following abbreviations !Ire used for RSNs.
FSRM ~ Fox Sports Rocky Mounlain
FSM Fox Sports Midwesl
FSU = Fox Sporn Utah
FSW = Fox Sports Wisoon&in
FSN = Fox Sporn North
FSO = Fox Sporn Ohio
FSF = Fox Sports Florida
SS = Sporn South

"News Corp. sold a Fox slalion in the RSN's region" means "Before !he transactiou, News
Corp. owned the RSN and a Fox local broadca:;t sllllion se('Ving the RSN's region. The
transaction i~ that News Corp. sold !he Fox sllllion."

"News Corp. purchased lile RSN aud already owued a Fox sllllion" means "Before lhe
tranSllCtiou, NewsCorp. did not own IheRSNbuI did owns Fox station rhaloperaled in the
RSN's region. The 1l1lusaction is lhatNews. Corp. purehailed lhe RSN."
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The lim thing to notice about lhialis\ of transactions is lhat six aflile eleven Haled

lIan!lllClions all occurred in 2008 when News COl]>. sold a number ofFax O&Os. SillCe Drs.

lardel and Katz have annual fee dala from 1999-2009, this mean, lhet they only !leve One

posl-lransaction year of data fur RSN fees for these six lmnsaction.. Furthermore, it is typically

the case lhat progrnmmerli and MVPDa sign multi-yearngreemeills. Therefore it lDPy well be the

case that many of the RSN fees paid in 2009 were determined by oonlrncta aigne(J prior to News

COlp.'. sale ofilie Fox affiliateS. Therefore, in my judgment, these six tI1lrnllCtions should not be

included in the .rudy. This leaves Dm. Israel and Katz with only five transactions.

EXlI.lllinalion of the:;e five lmnsaction••how. thaI all of then, involve News Corp.

purchasing the RSN. Asl slBted above, the inherent problem with looking al RSN fee data

around the time aran OWIII:nlhip change i~ [hel we might expect there 10 be large changes in the

RSN's fee 'l1UclUre 81. this paim due 10 change3 in ownership lhal. are completely unrelated 10 any

combined ownelShip e.lfucl. For e""rllple,jU~1prior 10 News Corp. pun;hasiug Turner Sonth in

2006 from Turner Broodcll81ing, the network ~howed a variety ofregionally-orienled

programming and, in particular, did notrestriel itselflO ~howingonly 6pOm programming.

However, after purehasing the network, News Corp. changed lhe nelwork's name 10 SporlSoulh

and changed il~ focu~ ~o thai it exclusively ~howed regional spart'J progrmnllling.19 This

tmnsfonllation ill progralllming focus may weH lLave resulled in significanl chmlge. in progrmn

fee~ quite unrelared 10 the combined ownernbip effect

FinaUy, recaU thai allOther general problem I idenlified above is lhatRSN progrnm fees can

change dramalically and unpredicl.llblydue to changes in the spom learns that the network corries.

If a team change occum allhe same timell.'l an OWllerlihip change, il would be critiCllllo control for

"See Mike Reynolds, "Network Reclaims Old Name," Muhid13nnel News, October 7, 2008.
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!he team change. Drs. Israel and Katz make no al1empl oraoy sort to control for changes in the

lEams that RSNs carry. In particular, note thai One evenllhalDrs.lsmel and Katz include in their

!IJl1llysis is News Corp.'s acquisilion of a controlling interest In Fox Sport> OhIo in 200S. They

allrlbu!E any SUbseqUL'n1 changes in Fox Sports Ohio's fees 10 this change in ownernhip.

However, during this :;aIUC year Fox Sports Ohio exp""';enced a JnIIjor team loss, a. reported in n

declaration oflha President afMas.illon Cable TV thal is another MVPD thaI operates in this area

and cames Fox Sporn Ohio.

"lu2005, Massillon had all agreement with Fox Cable Networks, Inc. ("Fox") \0 carry Fox
Sports Net Ohio ("FSNO"). The vil5t bulk of 'marquee' live sponing evem~ carried on
FSNO - more than two-thirds (2/3) oflhe profes6ionel spam conleul-wll'.I Cleveland
Indians bnaebell gwnC6. On December 26, 200S, the Cleveland ludieus llIU10unced [hat il!i
was \.--rearing its own regio03lllpOrt!l networt, Spons Time Ohio, aud moving all of its
games from FSNO.''''o

This event may well have, significantly rOOucOO the level ofprogram feee thaI Fox SporIB Ohio WElB

able to charge. Thus, even if the effect ofcombined ownership in 2005 wa~ 10 mise progmmming

fees, lhe loss of the Clevelaud Indian. n,aywell have caused an even lHIger reduction in program

fees. Thus il is certainly possible that the nel etrecl on Fox Sport> Ohio's fees from all oflhe

eVenlS of2005 was to reduce it~ program fees, Drs.Iame13l1d Katz would iuterprel this all

.ugge!lting lhatCQmbined ownemhip can reduce program fees, I think il would be more correct 10

inlerpret thi. an example of a uncontlOlled-for events thet invalidateS their nnalyais.

Therefore, of the five remaining tmnSacliOllli thaI might in principle be reusonable evenl!i

4°Declarolion q(Rnbe~1 Gess,1er, ArlBched 10 Reply Comments q(lhe American Cable
Assaciatio7l,171the Malter o(Co=asl COrporoti07l, General Electric Compa7ly, and NBC
Uniw,sal,171c. To Assig>/ and Tra7l~(er C07Ilrol q(FCC LiceflSes, MB Docket No. 1()"56, Angusl
19,2010 ("Gess7Ie1' Dedarolio7l') al par!I. 4.
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for Dm. Is""'l and Kalz to study, my own very lituiled .earch for uncontrolled for events~

revealed thaI for al leasl two of the tmnsa<:tiOM. Ihere were uncontrolled for evenl~ that likely had

a significant effecl Oil pricing. My seareh for unconlrolJed for eventa Wll!i not e:dl3Uslive or

complete. Jt i~ very possible thai uncontrolled for events also occurred along with the other three

lnlnsaCtionB. Therefore I would view even these three remaining trnnsactioIl3 aB being suspect.

Therefore, at best Dfll. lamel and Kalz are left with three 6lI6peCt lran<llleliollS 10 analyze.

In summary then, although Om. Ismel and Kalz have conducled an empirical study thai

altempts 10 IIII:llsure the effecl ofcombined ownenhip ofan RSN and local broadcaster serving tha

!llIITIe region on program fees, there are simply 100 many flaws with the study and the daLe for these

re:mlts to provide any useful info/1Illltion on the issue they claim 10 be studying. Therefore, Ihe

evidence I report on the effecl ofcombined ownership ofmultiple Big 4 broedcaslefll in the same

DMA on reUllDSllliwon consent prices iB B1illthe best aVBilable evidence on this issue. While nol

directly addressing the issue ofwhelher combined ownership ofen RSN and local broadcasl

station in Ihe same region win mise prognllnming fue~, il provide. evidence on the more geneml

poinl that combined ownership ofmultiple Jnll/;I have networkB can re6ull in higher programming

f~.

IV. REMEDIES

1. INTRODUCTION

With my edviec, the ACA hag constructed a set ofconditiOIlS thai I believe would

substanl.ially address both the vertical and horizonLeI hanm of the 1I3Il3llClion thaI I have

identified, while still allowing the transaction 10 proceed. A stammenl of Ihe proposed ACA



condilion. is included in an atlllchmenilo Ihe AC A reply commrnlJl.'1 In lhiR J.e<:tion I will begin

by briefly reviewing twO important poinls ",lev""l ID Ille issue of condiliolls I1LBI I disclll!<led in my

inilial p;lper. Then, I will describe lite ACA condil;()ll~ wid explain why they will address lite

vertical!lIld horizonllli b1lll1lS created by this transaction, bolh for larger MVPDs and lheir

customer:; III1d fur SIJIaller MVP\):; ;IDd their cll.'llomern.

2. PROGRAM ACCESS RULES

Progrum lICee•• rule~ are in a I!enernl !!eMe intended 10 prevent verti[)llUy integrated

prognmmel1l from discri.rni.n<1ling againsl unaffiliatal MVPDs. A\lltough they do nOI apply 10

TClr=i66;on consenf agn:emenrn MId it i, nol clear whelhe:r Ihey apply to on-line programming,

it ""Duld cetlBinly be po~.jbJe (oJ extend their npplicallon 10 lhese type. of programming as a

rondit;on 01 appnwiug the ll1lll!le.CriDD. Therefore, two natuml III'S!. queslioJlll 10 coJlllide:r ore;

(J) whelllcr ;1 would make aenae [0 extend the applicatiou ofprogram access rule. 10 the.e !ype.' of

progl1lDlIl1ing a8 a condition of !he transaction; md, (,i) whether lIti••imple o:.Jndilion would b~

sufficient to address the vert:i[)lll haml cn;lated by the lIwl."IIclion.

In my initial report, I described two significanl probh:m~ ,"'ilb prosrum aCCel;' mle. over

and nbove lite filcll1l!1llhey do nol apply to Some type. orprogrnmmin~. The liTf[ probkm i.l1,e

"quwltily discounts loophole." This problem OCCUTS because program ar""," rules have been

interpreted as allowing a vertically integrated MVPD significant fn;ll'!JPJIlIO cherge competing

MVPDs higher retell for programming !hen it charge. itself, so 10ng;J.< 11,e comJ"'ling MVPDs

"See "ACA's Proposed Comcast-NBCU License Trullsfer COllditions," AtIllchmenl C ill ACA
R.:ply Comm.:nls, In Ihe Mallerq(Application.• ofCOllicasI Corporation, General Electric
C<Jfflpany, and NBC Universal, Inc., 10 Assign and Traluftr Control q(FCC DceMer, MB
Dodi:etNo. 10-56, Augu.119, 21110("ACA &>ply Commentr")
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have a SlIL'l.llernumbecofmbsc.ribers than the vertically inlegmted MVPD. Sin"" COlllCll'.I1 i~ the

nalion'~ Jarge~1 MVPD, thi~ meam; tlml proglllnl access rules would be particularly ineffectual in

limiting the extent to which Comcaqt-NBCU wiJI be able to discriminate againl!t Its rivaiB. The

second problem io the "arbilnlry lransferprices" problem. This problem occurs because

vertically integrated firma who wish to charge high diocriminatoI)' prices to rival MVPDs may be

able to do so without violating progmm access rulee simply by raising the internal tmnIlfer price

they charge themselves 10 the same high level and then insl:nJcling their downstream divisions to

continue 10 pllJCMse the integrated prugmUunlllg at artitieially high iUlemallIallSfer prices.

I believe thai even given these problems, program access rules may have some impact on

limiting the extent to which vertically integrated til1lls C!!lI discriminale against rivnl MVPDs.

Furthermore, lhe non-exclusivity provisioIlli ofprogram acces~ rules plsy lhe desiIable role of

preventing verticnlly integrated finm from aimply announcing tbat they will DOt sell their

progr:urulling to rival MVPDs al any price. Therefore, I believe thai itwou]d be desiroble for Ibe

Couullission to impo.e couditiollS Ollihis traUlllIClion thai require ComclISt-NBCU's

relmnmri~sion consent agreemeniB und its carriage agreement!l for online programming to bolh be

subject to the nondi~criminationrequirements and DOn-exciuBivity requirements ofprogmm access

rules. However, tlu:se condilions alone will clearly not be sufficienl 10 fully remedy the vertical

hanns of Ibis transaction.

3. BINDING ARBITRATION

In previous tran811ctiOIlli wilh vertical hal1ll~, 8uch a8 the DirecTV-News Corp, and

Adelphiu-Time Wamer-ComCIlliI lnInsactioll8, One remedy used by lhe Commi~sionhas been to
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give parties lhal purchase ceMain cms.:. ofprogn",umng from rho' combined entity the righl to lllIk

fur binding baseball-.tyle orbitralio/l with lllo1TlUatol)' in\:rim G:ltIiage in thol event thai a dispute

over progrorn fee~ CIllULOl be resolvoo. The pwpoge of the rubitration i. to determine a firir

market value fur the progrnmming in que,'lion III thi~ report I will refer to thi; atbitration process

"-' lhe "regular arbilnltion proces," II) distinguish j( from lIIll)Iher Brbilnl.1 il)n process which the

ACA condilions would al80 implemenl which I will refer 10 as the "speeialorbitraliol\ process for

smaller MVPD,." The important point thaI I wisb to make in this .eclion of my report is !hat lhe

regular arbitration proee.. has turned out to be ul\llifordable for iillIllller MVPDs. I believe thaI

muking the regular arbitralion proce.. available to MVPDs would be a vel)' rea50Jlllble conditiolJ

for u.., Commission 10 "OlISider in order 10 help prolect larger MVPD6 and their cuslomen; from

the competitive h"nlt< of Ihi~ tnlnSIIClion However, the fuet thaI il is nol Mfordable for smaller

MVPD. means thar addilional condiliOll~ ~till neoo to be adopted 10 prolecl amaller MVPDs lIlId

!heir ~"\I"tomer.l.

The e&lCntiul economic issue is thaI u.., cost!; ofengaging in all arbitration are relatively

fixed regardl~ss of the nurnberofrub=ibers that an MVPD hal;. However, the potential benefits

()f""gaging in an :ubitrarion - lower programming fees _are ofcoume direclly proportional 10 u..,

number of subscriber, lhlll ell MVPD has. Therefore, incurring lhe cosl of engaging in a

full-blowll arbitralion proceelling becomes progressively leBs altraclive to an MVPD "-' ils

snbscribership decreaBeB.

For purposes ofdelligning an approptiate lIe\ ofC<lnditiow;. !he O:lnurr~,on will have W

deterntinc ofth" level ofMVPD subscribership bde>w which !hi. type oforbitration becOLnell

uoatfordable. The key plU'llmeter in such a calculation i' of C<I'Jrte th~ 10tDl casl ofengaging in



such an arbitration. In my initial report.! noled lhal COU~D Abdoullllt, ~l~ CEO (If ~lC cabk

system operator WOW! hIlS testified that when her company was laced with ~l~ decision of

whether to undertake such an arbitration, it detelDlined \hallhe likely COSl would eHM $1 milli<Jo

and thallhis estimate did nol include lhe COst of the time thai WOW!'~ OViD m3n3gmu::ot and

employees would need 10 devole to the arbitration.42 Since I wrote my Driginlll re~ort, a

declarnlion by Robert Gessner, P=idellt ofMes.iIIon Cable TV, Inc_ ha..< been filed with the

Conmrission in which he. de.cribes hi6 actual experience when he anempled 10 lISe the lllbimllion

process 10 settle a dispute with Fox Cable NetworkB, Juc. He repom thai his ao.:rual arbilnlrioo

cos[;; were approximately $\ million and thai this cost e<rimate doe. not include the COst of the

lime that Massilloll 's ov,n management and employees devoted 10 this i"ue." Based DO thi.

evidence, I conclude thai $1 million dollal'li is u reasonabk <:slimale of the co.t ofparticipaling in

such an arbitmlion and rna)' actually be oomewhet conservelive in lhe Bense that it doea not include

42 "The FCC soughlto tighten lhese )oc>phr>les in subsequent lransactions betwccn content
provider.; and dislribnlOl'li. for im....,ce. by permilling complainanls to u.e third-party elbilIation
c>r cc>Uectively barpin for righls. BuL here lIglUll, prognmuner.; aflilillted with larger clible
operators quickly fonnd how III br::al the iy~lelll, WOW' considered using lhe arbitmlion process
inJP05e>J On Comeasl in lhe Adelphia decision bUI delenniued Ihe co.1 oflhe process wa.likely 10
e~ceed $1 inJlIic>n, lake one )'ear or lotijlef, and require key pel'liOnneJ to lake large amonnls of tin'e
fiom their re~lllJj<'bs.ln otbcrwordo, lhe co.~ orusing elbitmtion were going 10 be c1o.e enough
lO lhe exinl price Corneas! WIl8 goJing 10 dwge us in the finlt place. IIlSleud, we Il!Id 110 choice bUI
to "ellt"' an e,mnnou~ ",Ie increase to carry Corneas!'. RSN. In effect, the program access process
has e~.enljelJ)' given u. a righl wilhoul a remedy. II would be a grave error lO buy into lhe
contention ofCorneasI end NBC Uui vet1>ill th:ll thelie proce5~s conslitute a legitimale backstop for
:l.DILcompelilive harm. lII"i~ing from lhe deal." Sff Tfslimony o.lColleen Abdou/an, President and
CEO, WOW! Boai'd Mf"'/x1~ ACA Bfforf Ih" Sfnale S"hcom",Ulee on AntitnHt, Competition
PO/toy and Co~,llI_r Righi,., February 4, 2010 III page 8.

'l"Whell all co."" ofarbilration are row;idered, Ma..illon spent approximalely $ j ,000,000 from
the dale Dr lhe arbimuion request (OclOher 201)6) through the presenl day. The amounl doea nol
include ,heron.idernble oUl-ofpockel <)O.ls (ioduding travel expenses) incllITCd by Massillon and
~ub~tlJlliaj rime und r~=es <pent by Ma."llon marwgemenland employee6 10 participale in lhe
dj~pule and arbilration pro~.:ss." S~~ Ges.<ner D~daralion at pam. 15.
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rile cost ofllle lime mat an MVPD', own managemenl WId employees would need tIJ devote to tile

arbitrulioo

I wiJlllOw suggest one pMsible approach mot the Commi.si"n muJd IJ5" 10 dec.:rmioe the

level ofMVPD .u~Jibel'1ihipbelow which lhis type ofarbilmtion b~wme~unalfl)n:!l)ble In

particular, I will describe 8 se. of payoffs tht could be illterprelecl as describiog a "reasonably

strong" cas~ for which Ille Commis.il)n would hope tht arbitration would be 0 feasible altemlltive

for WI MVPD und calculale the level ofsubsrriber.hip fur WI MVPD al which the MVPD would

view Ille apected benefils of me arbilnltion "" beint! ellccdy equollo the coal:!. Thi. would mean

that lilt MVPD with uny lower level of subscrib~..hip wDuhi be unwilling 10 engage in arbitration.

Suppose thet ComGIIst-NBCU is "'ising: the fee for a panicuw oetw"rk above itl! fair

market vB.!ue by $.50 per rnbscriber per month." Suppose thol WI MVPD believes that it ha. a

50"10 chance of winning an arbilmtion C'lSC on this iSBue, which would re6ult JD" n-~decre~eof

$.50 per subscriber per mOlltll over the life of the COOlnlCI. I will assume thalille conlfactlB.i1ll 3

years (36 mouths) and thai tbe MVPD u~es a COSt ofcapital of 10%. SlnIightlorwan:l calculation

sOOws that the expecl~d di!ICOWlted gain 10 Ihe MVPD from engaging in WI art:>ittalion is tlum equal

to $7.80 per subscriber 0 If the MVPD has s subscribers then itl! expected ru::[ benefit tIJ

participaling in the arbitration is given by

7.808 -1,000,000 (IV. I)

"'R",all lhol this is the approximate omounl that I prediCI reITan.mi«ion mnseut fees will risc by
due to the vertical ~pect of the IrnnsBction in the six DMAs with an NBC 0&0 where ComC8s1
has a sub.tanlial presence os a cable provider.

4lTho preseut discounted valoe ofU per month for 36 months u6ing an 1IIlIluai intere'l rute of 10%
i. $31.20. Therefore the p"'~t diliCOunted ,olu~ of the expected fee increase from arbilnltitm i~

equB.! tIJ Y, X$.50 x 31.20 or $7,80.



TIle liIst telDl of Equation (IV. I) i~ the expecled benefit from winning the arbitrntion and the

~econd lenn is the co~t of the nrbitrntion. Let s~ denole the level of ~nbscribel1lhipat which the

MVPD would just break even fiom participating in the arbitration. It is given by

1,000,00017.80 128,205. (TV.2)

Ba.ed 011 this calcoJatioll, iltherefure appe~ lhal all MVPD with fewer lhan approximately

125,000 ilUb~cribel1llor any particular piece ofprognunming would not ftnd it affordable to enter

into arbitrnlion even when it had a reasonably strong case.

4. mE ACA CONDITIONS

III this iieClioll I will de~cribe the conditiollll being ~uggestedby the ACA aDd explain why

they would sobstalltially addreso the competitive harms of the trnnllaction that I heve idenrilied for

both largeMVPDs as well liS smaller MVPDs.... The set ofconrnlions that the ACA is proposing

can be divided into five main group~. I will con~ider each group ofconditiollli iiepllI3le1y and

explain the economic role that each gwup plays in remedying the banns oftbe !IllD3llCtion. The

~eclionnwnbel1l in parentheses in each sub-litle below refer to the nwnbering used in the furmal

stalenlent of the condilions.

4!Recall thaI 8 complete stalement of the ACA proposed condilions is contained in attachment C 10
theACA Reply Comments.
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Program Aecess CnoditiODii (Section II.A)

Thi6 group ofconditio,., simply alend5 Ihe apphcabd;ty 1>1 the oOlL-disGri..mi.nalioD and

non-excluaion requiremen1.'l ofprogmm ace..... JU.les In apply 10 ComcMI-NBCU's relrunsrnlssion

consent ngreemenl6 lind ilS earringe agreen,enl'< for online p.cgnuliming. As di8~"U88ed.nbove,

while these condilion.'l willlih:lyplace some .ddilional restmint 011 Comcasl-NBCU's abHHyw

di8lldvnnlage rival MVPDs, they will clearly not be sufficient 10 fully address the problem.

The Ret'l1ar Arbitration Proeesn (Section II.C)

This condili<JD ollows MPVDa pureha5ing programming from ComC!l.t-NBCU 10 requeilt

lxJ.,jeb<iIl-~ty\e binding arbilllltion Bod is the type of condition tlml the Commission used to remedy

~ertical oompetihve Iulrtn:l in both the DirecTV-NewsCOlp. and Adelphia_Time Warner-Corneasl

lJllnsadiolls. As r 0"100 above, [will refer to this type of arbitrations process 85 the "regular

orbill'"illio/l process" 10 distinguish it from another type ofarbitration process whictlltle ACA

ooodirioos al." inlpJ=e.n.1 (and which ...in be de6cribed below) which will I will call the "special

arbitration proce~~ for !iJTlallu MVPD~:'

AD. imPOrtllDt point to Dote about the regular arbitratioo proce~~ in the conte"t of the

Comcosl-NBCU tranSaciioo is that it <:an remedy bolh the vertical and horizontal competitive

hanns of tile tran~action. That is, to the exteat thallhe arbimllion proces. allow. MVPD~w

obtain programming from Comcost-NBCU 01 fair market value. it Will prevent Com""-6I-NBCU

from charging fees higher !han fair market value regordk36 ofwhether tbr rrolllcm ori,giMle. with

the horizontal or vertical upect of the tran!lllclioo. The IDe! thai the COOdilioo remedies both

vertical and horizontal competitive harmB is ODe of the ra!ionalu for 3pplying il In alll)'pe< of
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Comca.t-NBCU plOgrwnming;].lld notjU.llo prognmuning: thai w&i ownoo by NBCU prior to the

lJTrn.s.aclion. In particular, it prmides a IlItioJlllJe for applying Ibe binding Mbilmlioo condition (0

ComclIlIl RSN8.

Note thai the ACA condition Dleke~ binding arbitration available fur MVPD9 pwduwng

an~ type ofprogranlmiug frum Comcll8l-NBCU, including NBC 0&0., Comeasl RSNs, "nd

national c&ble networks. In pllSllnlll90cliMS the Commission hlllllimited the avnilability of

binding arbitration 10 carriage agreement. for local br~1 .tlI1ionli and RSNs. I argued in my

initial report thallhe blockofpopularNBCU national cable neN'orb hili mlings a. higb or higher

than most of the Big 4 broodcll.il nenomrh and thai it i9 plausible 'hEll withd..,.wal of lhi. block of

progrnmming mighl. have M~e an .:ffed: on!lll MVPDs subscribe....hip IIlI withdrawal oflbe

~igna.1 of an NBC 0&0 or RSN.47 To the uwm that this is true, lhe IIIlionale formakin~ the

binding srbilr3.lioll remedy llvoilable to MVPD3 lhat pun:hilse Cllrr111ge ofNBC 0&03 or RSNs

appli'" equally wdl to MVPDs thilt pun:hase clUriage of Illlriollal cable networks.

As I explained ooove, the main problem with t/ti;; lype of ooadilian is l!ulr 3maller MVPD8

have found litis type ofarbitmrion l(J b.: uoatrordable. Thus, while il mey rem<:dy the harms of the

Inlll8ac(ion for larger MVPD~uno their coslomem, il provide. httle rehef for .!Jll.aller MVPDs and

their customen;. The remaining coodilioll.i are largely focused on providing the IIIIme relieffw

.maller MVPD. that the regular arbitration pr",,"'" will pro,~d<, for larger MVPDs.

Stand-Alone All.reementtl for NBC O&Os and Cnmt.lll RSNI (Sectioo II.B)

Till! group of conditions reqnires !hal wheo Comcllst·NBCll <:nIl'''' illlQ wrnag<,

agreemem.'i for NBC 0&0. or RSN. with lIllyMVPD, lhal il sign a sep"".te agreement for each

·'See Rogerson Reporl I at P"1I-e3 9·JO,
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NBC 0&0 ElIld 8 sep8rale ~greemenl for each RSN

The pUlp06e of Ibig gronp of condil ion.:> i9 OJ dn'II18tically iRe"""e the tmllSpare.ncy of

COlJll:list-NBCU, pricing llrnlJIgc:rnenl. lor itl RSN, Bud NBC 0&09 in ordtt 10 reduce theCOSI of

armlrn.!ion over lhe pricing of th""e 'YP"" ofprogmmmi.tli When muhiple diff<ltent types of

pmgrnnuuing are bundled logether 1lI. single cWTlage agreemenl, there i~ n<l :Iimple way to

detennine the tBte Ihal each nllhvidUilI iLem ofprogr;l-'llming 16 be~ tlold for Thus lhe issue of

determining lhe fair markel vnlne of an}' particular Iype ofprogrnmming become. tBuch nlore

dink-ull and complex. The fael lhol Comell<I-NBCU will be required 10 use £t811d-alone

agreemenls fur carriage ofeach ofil1l NBC 0&0!i and RSNs meau. that Ihe it will be relatively

straightforward for ElIlllfml,elOr 10 del=ine lhe mn,. lhal ConIce,! charges olher MVPDs for

NBC 0&0. and RSN.. Ofeoume Ii complele determinalion offair markel value llllly still require

con,idemlion <lethe rale. lhat other progtBmmel1l charge for similar Iype ofprogramming as well

a. fil<;1<l~ .uch as Ihe advertising revenue that lhe programming genernles. Thus lhe

detetminB.lion oJf fuir market value in lhe regular acbilnlti<lu pmcess may slill be somewhot

~'Omplex e.nd cosily. However, even Ii modernle reduetion in lhe co.1 of Ihe regular arbilrolion

proce:I~ would be ofbenefit. Furthetmore, a, will be de.cribed below, lhe increa..oo. trallEpart'llt}'

OfC00lC3.I-NBCU. pricillg for carriage ofNBC 0&0. ElIld RSNS will have ElIl even mOre

drnrn,uic effool on reducing lhe costs oflhe new 6pecial arbitration proCCS:l for smaller MVPD•.

Spedal Rille!; (or Smaller MVl'D!i (Sectlon!i III.A and III.B)

Thi~ group of condiliollli requires lhal Comcaal-NBCU make carriage ofits NBC 0&0.

"ud RSN!i ~veilable 10 !iIl1ll11er MVPDs nt rale~ no more than 5% higher thao. the besl rates thai



ComCll.llt-NBCU offers any MVPD. The pmpose of!his group ofconditions is to provide ~mal!n

MVPDe with the SllDle proleCtion from progrnmming fue increase:; fur carriage ofNBC O&O~ slid

RSNs that l3l&llr MVPDi will receive from Ihe regulllI" llI"bilnitioll proce~~ already described

above. A "'Po:<.:isl ronlmercialarbilnllion proce~~ for smaller MVPDs i.i edabli.hed that allow. an

MVPD to 1ile a complainl if it believe:! thi~ condition i. nol being mel. If an MVPD file:; a

compjain~ ComCll.llI-NBCU will be obliged 10 formally make tha MVPD a finIIl offer and III

provide an arbilrolor "'ith both Ih~ final offer Ilrld wilh access III all c( till ~cnlnlct:l!lO that the

arbitrator can mile an independ",,' 1lIlerprelation of wh"tty,r the role in the 1inal offer i~ no more

thm 5% higher than the be~ll1Ire !bal Cl>lncru!l-NBCU cff~ any MVPD l"or Ihe programming in

questil>n. If Ihe (lITer meeT.3 !be condilinn. thi! b~me" tha carria!!e agreemenl. If it does not

meet Ihe ""ndition, the aJbitralOr adjllsl.! Ihe mle appropriately"", that tty, ~"Ddition is mel and Ihen

!his edjumd offer becDmes Ihe carriage a&",ell'rnl.

n... key point III nl>tice i~ thPL benule of Ihe c(loditi(l3:! d<:5cribed above thPt require

sland-alone contnlCling for NBC 0&01 and RSNs, the arbjlrolioo pmce8:I required to determine

whether the 5% condition i. being mel will be exlreillely silllple Ilrld therefore very inexpellilive.

Inpartkulor, il .hOllld be affordable my lDf)st smallerMVPDs. Since the 'taltd-alone oolllracting

condition already will result ill a oomplelely lran8parent price 10r each carriage ugre<:menl!bat

Comca.t_NBCU .igtl' 10rNBC O&Os end RSNs, und the arbilnltorwillhave access IDall cfthese

COtllracla, !be only issue of any eubstance to deal with will be thai the particular reno. and

condiliollll ander which carriage ofa given NBC 0&0 Or RSN is provided may vary !iOmewhal

from MVPD to MVPD. However, it is a slandard comn,ercial practice in the progmmming

indu~lry, for purpo"e~ofenforcing MFN agreement., to calculate dollar e<juivalenl. [pr'VIriations



in terms and condilions. Snch calculalions produce a so-called "Ner Eff"'live Rale~ fur ~h

con!ract tIm1 provide. the eff",live nlte corrected for difference in lenm IU1d ~ondilionB. The

condilion instrucb lh<: arbitBlor to follow this eland.m1 commercial pnlctiee. Namely the

arbitrBlor is instructOO to,xal wi!h variations in terms and condilions by ""Iewaling Ihe lIel

effeclive nile of t"ach ngreement and then simply checling if the llet efleclivc rate being offered 10

lh<: MVPD '10 more lhan 5% higher !han !he lowest ncl effeclive nile received by any MVPD for

the programming in question,

Three additional points 10 nOle aboul Ih,~ g.ronp of~ond iljon~ ani as follows.

First the provision that mleS for smaller MVPDs mDy be 5% higherthan the be!ltmres thai

Comc01IlI-NBCU offers any MVPD is =ant 10 allow for Ihe Iacllhat!here may be Some cost

savings a.sacialed wi!h contractiug with larger MVPDs in !he Sense thai the fi~ed ~0,1 of

contracting can lie .pread over a larger number ofsubscriberll. I believe that S% is likely a very

generons over--eslimale ofthe elltenr 10 which progr81mners' per subscriber cosl. of dealing with

smaller MVPDs are higher Ihanlheir per subscriberco51s of dealing with larger MYPDll.ln !be

course of reviewing lhis tra/lS8Ction, the Commi..ion may consider wiieSIlwg for illlelf!be

magnitude ofench CoSI dille"",,,,,,, and use Ihi. 10 delennine!he appropriate pereentage.

Second, the mlionale for ddiuing "smallerMVPDs" as being MVPDs with 125,000 or less

.ubscribera for tha programming in questioll wns de.'eloped in Section IV.J above.

Third, 'IOle that !he arbitration process is rbis ""se is not ba,eball·sryle albilnltion where

bolh partie. mne otTer. and the arbitrator seleclll tha offer thai most c10lely meels the couditiou

specified in the arbitJalion rulCll. Instead, only Comr/lSI.NBCU "'akes a Jill':>.! olfer and !hen !he

arbitrBlof di=l)y delennines ifthis offer meels !h.. 5% condition or not," The fllticlDak for uoing

4i Ullderbaseball_.ryle art>ilra\ion, bo!h Cornca't-NBCU and dIe MVPD would make finaJ offers
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th.i~ !Iimpler type ofarl.>iuetion j~ that, aince Comci!'iI_NBCU and the nrbilrator wilillPlb have

access [0 all ofComce~'s contracts and the MVPD will DDt, Comcast-NBCU and th.e arbilmlor

will both haw vaslly wperiorinforrnaliOll aboullhe value of the COlTect nita lhan will thl: MVPD.

Furtherrno", under the specified arbitmtion proce!ls Comcasl-NBCU will know thai it has to

dlDo,e" rale that meelB the 5% ""OO;1\on b.:.:au!le the arbilralOr will find it very easy lo determine

ifllu: ~ondilioni!lmet. Therefore lherewiU be no need (or advantage) 10 h:y to involve theMVPD

in a moreao.:live way. The! is, the arbilnllor is the appropriate "~lOr 10 di!lcipline ComcaSl-NBCU

because it will ","ve ""ceo;_ to the same information that COlnC!:lt-NBCU has access 10 aud it will

be simple and incxp"".;ve for !he arbilralOr to directly dcIennine if the 5% condition is met.

Spedal Rull'!l for Bargaining Agenb (SKtion UI.C)

Tlle pr<:vious group ofconditions iii delligned 1.0 protect SlIllllIer MVPDs from

progrwnming fee increa~e~ fur carriage e>fNBC O&O'~ and C<mlc~~t RSN~ due to the transaction.

This group of conditiona i~ de~igned to provide ~mallerMVPDsWilh prnteclion from

prngramming tee increase~ for nstioMi cable networil:~due to the tmn<acrion, Thi~ turns out to be

<l simpler problem 10 addre<. becau.'C of!he faci thai llu: Nalional Cable Te1evi9il)n Coope",tive

(NCfC) already acls a~ a bargaining agenl on behalf OfLnO~llmnllerMVPD!lmd collectively

repreSeIll1 aU Qf them in negotiations over fees Ji;>r !lotioDal cable nelworks.

The wanner in which lhe NCTC negoHales agreemenl~on behalf of ill members is I'i

follows. TIle NCTC begin9 bynegotialing the tenn~ and condilions ofa carriage agreement fl)r a

particular netw<JriI: or group [>fnr:lwQrK~wilh a progrnmmer. Allhe lime tile nyeement is

and the arbitralorwould chol)se tha 011"" Ihal iii dose~t 10 being ~% higher thall the be!!! rate that
Comc<lst-NBCU ofTen; a!ly MVl'D fur the programming m questil)u.

49



negoliated, 1he NCTC ha. no aUlhority to commit any of ita membeITIto accepl the agrecmem.

Ra1her, after the BfS'Ce'uent i~ negoliato::l, members of the NCTC have the option 10 0rt into the

agreemenl if they WIsh. I" Ihe larrm orthe fOIIIlllllanguage of the ACA condilion~,the Ncrc is

a bargaining agent "'h,,se mcmbers "are nOI bound by the prices, lenns, and condilion5 enlered imo

by lhe bargaininl(. agent.'~·

his gem::rally the ""-se ill the programming industry that, holding all other luctors constant,

that an e"tity purcha~ingcnrriage rigbta forprogramnling will be able 10 negoliate a lower per

5ubKriber programming fee as the munber of<ub~cril>ersit i~ purc~ programming fur

i"crease". TIle main purpose of the NCTC is to al1elllpl 10 obwin lo.....er rulea for il3 members by

colleclively negoliating On their behalf. Programmers IlIId the NCTC deal ..... ith the fact thai the

Ncrc is DIll able to commil il< rnemben; iu advam:e by negolialing differeDI fales depending on

the actual number of subscribers that eud up receiving the programming under the ~greement.

Higher number!; of su~~cribom;genel1l1l)' resull in lower per ~ub~criberraleS. I will refer \0 8 mle

scbedule that specifJCll Ibe actual per subscriber rate thai will be paid a" a funclion of the 101111

uumber ofsub<cribers lhal acroally end up being served umler lhe ngreement as a "conditionall1lle

schedule."

This gronp or condilions lakes two difTtlalt approaches 10 s1rengtbelling the NCTC'<

abilily 10 negotiJll.C better programming fees on behalfof il~ members. 1h\l fj"'l approach,

deocriblld by the condilioQl; lisled in SecliOlL 1lI.C.I, i3 I" mlltC cl\lllrly ."quire Comcasl-NBCU to

allow NCTC 10 uegotiatc conlracl3 on behalfofall of its ml'"mben;, indlldiug it!! largesl members.

In panicular, programme'" sometimes inform the NCTC lhal ~CII'lle ofila membom; will DOt be

"See ACA '.. ProIJo.ied ComCo:Jl-NBCU Lfcel1se Tronsfer COl1dilioflS, Appendix B cflh.i~ report,
Section~ 1ll.C. I.b gud IlI.C.2.n.



eligible III opt into pamcular agreemenls. Oth",r progrnmmer.;; .imply refuse to negotiate

conditione! rule schedule5 for large subscnber levels oorre.pouding to the ClUe wheremosl NeTC

mem~~, including it. largest member.., cpl into a deaL Filially, it maybe that some

programmers pressure peniculBrMVPD~ lhat lire members of the NCTC 10 agree [0 'epam\<:

camege agreement!; that conbin the provi~ion that they are not able to opt into <:leal' negotialed by

the NCTC even if these deal6 conlain hctler tetOl.s. The condllioos in Section me, I prohibit

llIese type. oIbehayio,..., III e ileIl6e these are relatively weak conditions, since nothins ",,,uld

prevent e progranuner ,ubjecllo tMfTI from simpl}' IIJlIl<lUDCiHg a rale .~hed\lle thalllp"Cifies the

,mne high rail' re~less oflbe total nwnberof8ubscribers thet end up being covered by

agreemenl. Similllriy. O\otlUng would prevenllntger NCTC membern from accepting individuld

progranuning agreements !hat c<>nlrnitted them not wop' into NCTC de.l~ sn Inng a. they fnund

the~e deals more all1llClive than dl'lll!i lhal did not require lhi~ oommitment. Bowner, based On

my discus.sion. wilb NCTC illlffand wilb olhel" indWltry particip"DlS, there i. a general belien....l

requiring Comcru;t-NBCll In agree to Ihese "good failh" C<,llldilioru; might well resull in NCTC

beillg able III negotiale deal. thaI more of ill; members would opl into IIlId !hal result in all (If them

paying lower proW"HUlling fee:s.l cer1:llinly see 110 tWill in the Cornmi••ion adopting this type of

eondition. At minimum, it might provide ru;efuJ iufnnnalion 011 the effiCllCy ofthi. lype of"good

failh~ condition that eould in10Jm lhe Commission's decision-m.lcing in future llallMClions thlll it

oon.ider.l.

The 'OC<lnd approach, de~ribed in Secliou IJI.C.2 of lbe COIlW linIl!l, providell a much mOre

tangible lOechal\i.m 1....1will in~rea"e the ability of the NCTC' to a~hieve lowerprogrnm mle.

more comrnensumle wilh lhe aggregale ~bilcrib~flihipofits membef!l. Thi~ approach gi.'e.

'1



NCTC Ihe same rights as any individual MVPD 1('> requesl dlslthe regulM hinding arbilralion

proce~~ be used to determine llIe fall mlllbi '..alue fe-r prr>g:rernming. Furlherme-re tI:ue binding

albitmlie-n proces~ j~ used 10 determine :m "nlire condilio",,1 mle .d=luJe "ver the eUlire range of

5ubscribemhip level" dis! the NCTCs m"n>b"..hip Cl)uld provide. '0 The GOndilion inlllrucl3 the

arhilmlor thai the fair mme! value of!he pIT'gr:mllniug "I :my subscribelllhip level ill ddined to be

the lair mmet. value of tI:ue pIT'gran,ming for an MVPD wilh this number of aubscribeR

By allowing snl!lller MVPDs 10 collectively engngc in a aingle albitmtion 10 det.errnineu

ree lbal they all puy, thi6 appro!lCh GOmpletely flneS6e6 the pIT'blem thai individual smallerMVPD~

lire not ahle to afford Uw albimlion pIT'cess. Thu., through this "PpIT'ach, lhe regular albitmlion

p~" would e~oontinlly become available to snlaHer MVPDs for the ca'e ofnalional cable

net.workl;

V. CONCLUSION

In my initial report {Rogason &port I), 1 de6cribed and e6rimntcd the magnitude of two

~ignifjC:l.!l1 compelirive harms dis! will reaul! from this tmmaclion. The Applicants fur lhi~

Lr8M3Clion &Ub5f:IQUCJl1Jy .nbmim:d:m econon,ic report by Drs. Mark lsmeland Michllel L. K.olz

(Juael Knlz &porl JJ) "",ani t.IJ re!'ule the llIIajy~is ill my initial report. In Ihis follow-up report, I

havepresenlEd my Own anaIyai. ofh.ael &lIz Report II. Inparticular, 1have explained why lhi~

report fuils to succe~sfulJy refule llIIy of the arguments lhnl [advanced in my initial report. [

lOSpecificaHy, it allows the MVPD to selecl J set QI' differeul .ub.criberahip level., when: <:acb
6ub"criberllhip level can be any nwnber Ie.. th:lr1 Qr "'Iual to tI:ue uggregat<: numb<:!: of subscribers
ofil6 enlire membership, and ask for binding arlIilml;r>n 10 determine a mle fur <=It 5ubscribership
level. BaBeball-style arbitmtiou is used to 001 the roir for <=It .'~b.cribe..hip level That i8,
both firms 8fIllounce a mlE fur each mbscr:iberslIip level and the arbilmlor clt""sc,. lh~ rair clo~est

10 the fair market. value of the progIllmrlling for "ach ...,b<crib"".hlp Il:'vl:'\


